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EXECUTIVE SUMMARY

Description:

Renewal of a 10-year Aquaculture Licence and accompanying
Foreshore Licence for the cultivation of bottom culture mussels
on the foreshore in Castlemaine Harbour, Co. Kerry.

Appeal Reference AP5/1/2013
Licence Application Site T06/342A
Department Reference Number T06/342A

Applicant

Liam Od6Connor

Minister Decision

Granted a 10-year Aquaculture Licence and accompanying
Foreshore Licence 23" May 2013

Appeal

Type of Appeal

Grant of New Licence

Appellant(s) An Taisce
Observers None
Technical Advisor RPS

Site Inspection N/A
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1 APPEAL DETAILS AND OBSERVER COMMENT/SUBMISSIONS

Date Appeal Received: 28" June 2013

Location of Site Appealed: Castlemaine Harbour, Co. Kerry

1.1 APPEAL TIMEFRAME

Publication notice to amend the aquaculture licence f eatured in 6The K e20" ymanod

May 2013. The appeal was submitted within the statutory timeframe of one month from the date of the
publication notice.

1.2

NAME OF APPELLANTS

Table 1.1: Details of the Appellant

Organisation Name Address

An Taisce n/a The Tail orsbd H &
Dublin 8

1.3 NAME OF OBSERVERS

No observations received.

1.4

GROUNDS FOR APPEAL

Access to information. Contrary to provisions under the Aarhus Convention the appellant has
not been able to gain access to the details of the licence. They advised that they are unable to
assess the contents if they were not made publically available.

Cost of appeal; and forfeit of fee where oral hearing is requested but not held. The
appellant advised that they received notification of 43 new aquaculture licence approvals in
Castlemaine Harbour in two separate letters dates 27" May 2013. They pointed out that the
costs of appealing all licences ( e . g . 0152.37 x 43 = 0U6551.91)
(e. g. (0152. 37 + 2785 ard prohibitve. Bh8y were als® 8oncerned that
should a requested oral hearing not go ahead the fee per licence would not be refunded. They
claim that both aspects are in breach of the Aarhus Convention.

Section 4 of the Fisheries and Foreshore (Amendment) Act, 1998. The appellant asks that
the Board ensures that no aquaculture activity takes place on the site until the licence has been
granted.

Breach of EIA Directive. The appellant is concerned that the Minister determined that no
Environmental Impact Statement (EIS) was required in respect of aquaculture licences granted
in Castlemaine Harbour (screening decision dated 22" October 2012). The appellant states

MGE0252RP0010 2 Rev A01
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1.5

Section 44 of the Fisheries (Amendment) Act 1997 Part 2 statesthat 6 The Mi ni st er and

that the Minister only considered the cumulative impacts of the licences granted through the
Appropriate Assessment process under the Habitats Directive and not the separate and distinct
requirements of the Environmental Impact Assessment (EIA) Directive. The appellant requires
the Board to take account of Annex Ill of the EIA Directive whichi ncl udes 6t he
other projectsd.

Breach of Habitats Directive. The Appropriate Assessment (April 2011) did not apply the legal
Waddenzee Test (European Court of Justice in Case C-127/02) which requires the assessment
of the impact of the licensed activity against a Natura 2000 sites conservation objectives. The
appellant is concerned that different tests were applied and an incomplete ecological
assessment was carried out. The appellants submission therefore consists of (1) the present
mussel operations overlaps with an area of importance to the Bar-tailed Godwit, (2) 42 other
licences which were granted for the cultivation of three species of filter feeder T mussel, clam
and the invasive non-native Gigas (Pacific) Oyster, (3) predator control, (4) the affects of the
hand collection of shellfish by an unknown number of operators, (5) effluent discharge and (5)

cumul

recreation. Thi s means t he Mi nster shoul d have deter min
remainsé as to the inelaeqgur sSite. Shoutdfthe prdper legabtests beerma i

applied the Minster would be required to apply the derogation in Article 6(4) of the Habitats
Directive whereby the project can only go ahead if (a) the is no alternative solution; (b) there are
imperative reasons of overriding public interest and (c) compensatory measure are adopted to
ensure the Natura 2000 site is protected.

MINISTERS SUBMISSION

except the appellant may make submissions or observations in writing to the Board in relation to the appeal
within a period of one month beginning on the day on which a copy of the notice of appeal is sent to that party
by the Board and any submissions or observations received by the Board after the expiration of that period

shal

I not be .considered by ité

The Department of Agriculture, Food and the Marine made a submission to the Aquaculture Licence
Appeals Board (ALAB) on the 29 July 2013 in response to the appeal to the Ministerial determination in
relationto Mr O 6 C oapplicatiod. s

The Department of Agricultures, Food and the Marine (DAFM) advised that the appellant had been
notified that the Appropriate Assessment Conclusion Statement for aquaculture activities in the
Castlemaine Harbour Natura 2000 site had been placed on the Departments website and sent to all

each

e

statutory consultees when notifying them of the Mins

DAFM provided a briefing document outlining the Appropriate Assessment findings in response to
this appeal. The Appropriate Assessment, which included the ecological impacts of fishing and
aquaculture activities in and adjacent to Castlemaine Harbour were based on a draft 5-year mussel
fishery Natura plan submitted by the Castlemaine Mussel Producers Cooperative to DAFM in March
2011 and bird studies commissioned specifically for the Appropriate Assessment.

The Appropriate Assessment found that subtidal fishing for seed mussel is unlikely to affect
waterbird species. It also found that the existing extent of mussel relaying at 12% cover in the
Fisheries Order area is deemed to be acceptable but substantial increases in % mussel cover may
significantly affect Sanderling and the Bar-tailed Godwit. Should intertidal seed mussel relay activity
increase monitoring and additional research into the effects of the activity on waterbirds will be
required.

The Appropriate Assessment found that the proposed fishery and aquaculture activities will not have
significant impacts on the conservation objectives of Castlemaine Harbour Special Area of
Conservation (SAC) and the existing level of aquaculture activity will not significantly affect the
baseline ecological conditions or conservations objectives for the qualifying interests of the
Castlemaine Harbour Special Protected Area (SPA).

MGE0252RP0010 3 Rev A01
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T DAFM maintain that the cumulative effects of each proposed aquaculture activity was addressed
when screening each licence application to determine whether an EIA was required. Considering the
overall footprint of the activities and the scale of Castlemaine Harbour, the activities were not
considered to significantly impacton t he o6receptorsd (air, water, cul tu

1.6 APPLICANT RESPONSE

Section 44 (2) of the BBgh s (Ted/inSter Amd eachdather party exeept 1
the appellant may make submissions or observations in writing to the Board in relation to the appeal
within a period of one month beginning on the day on which a copy of the notice of appeal is sent to that
party by the Board and any submissions or observations received by the Board after the expiration of
that period shall not be considered by it6 .

A summary of the response received by the Secretary of the ALAB on 31% July 2013 from the licence
applicant regarding points raised by the appellant is as follows:

T Procedural issues, access to information. The applicant states that this is no concern of his and
should be directed at the Department and not the producer.

1 Cost of appeal. The applicant believes that this is an issue for the Appeals Board and should not be
directed at the producer.

I Section 4 of the Fisheries and Foreshore (Amendment) Act, 1998. The applicant has not
engaged in any aquaculture activity on the site (T06/342A) and this has been observed by BIM.

1 Impact survey. The applicant stated that An Tasicebds appeal andvieesddwotry t ec
understand the legal and technical terminology. The applicant states that the Castlemaine Harbour
Cooperative has conducted their own impact study and found there to be no adverse affects on the
local wildlife.

MGE0252RP0010 4 Rev A01
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2 CONSIDERATION OF NON-SUBSTANTIVE ISSUES

Each issue raised by the appellant is considered substantive and has been reviewed.

MGE0252RP0010 5 Rev A01
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3 ORAL HEARING ASSESSMENT

In line with Section 49 of the Fisheries Amendment Act 1997 an oral hearing may be conducted by the ALAB
regarding the licence appeals.

At this time an oral hearing has not been called nor requested by the appellant or the applicant.

MGE0252RP0010 6 Rev A01
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4 MI NI STERGS FI LE

In line with particulars of Section 43 of the Fisheries Amendment Act 1997 the following documented
items were sent to the ALAB from the Minister:

1 Copy of Application Forms;

1 Copy of Aquaculture Licence with maps, charts, co-ordinates and drawings;
1 Copy of Foreshore Licence;

1 Copy of EIA Screening Assessment;

1 Copy of Submission made to the Minister;

1 Copy of Natification to Applicants of Minist er 6 s Deci si on;
1 Copy of Advertisement of Minister& Decision;

1 Overview Map of Sites in Castlemaine Harbour;

1 Copy of Appropriate Assessment and Conclusion Statement.

MGE0252RP0010 7 Rev A01
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5 CONTEXT OF THE AREA

5.1 PHYSICAL DESCRIPTION

Site T06/342A (Figure 5.1), an area of 3.5 hectares (ha), is located in the intertidal area on the southern
shore of the Castlemaine Harbour and lies within Castlemaine Harbour SAC (Site Code 000343) and
SPA (Site Code 004029). Information on exact characteristics of the site has not been provided with the
application and a site survey would be required to obtain such information.

Castlemaine Harbour is a large shallow tidal estuary located in the innermost part of Dingle Bay, Co.
Kerry, it is approximately 11 km long and 5 km wide, covering an area of over 5,300 ha. Castlemaine
Harbour has extensive areas of intertidal sand and mud flats together with expanses of shallow marine
water (NPWS, 2011a). Castlemaine Harbour is sheltered from the open sea by three sand spits which
protrude into the estuary; Rossbehy and Cromane both extend northwards from the Iveragh Peninsula
while Inch extends southwards from the Dingle Peninsula. Two large rivers, the Maine and the Laune,
flow into the Harbour as well as a number of other rivers including the Caragh, the Emlagh and the
Behy and several small streams. The principal town adjacent to the Harbour is Killorglin with the smaller
communities of Castlemaine, Milltown, Cromane, Glenbeigh and Inch (Figure 5.2).

The climate of Co. Kerry is influenced by its maritime location which produces considerable rainfall. The
annual rainfall average recorded by Met Eireann at the Valentia Observatory off the western coast of
the Iveragh Peninsula was 1,557.4 mm" for the period 1981 to 2010. Highest mean rainfall during this
period was in October with a mean of 177.1 mm, while May had the lowest mean rainfall at 93.5 mm.

—

& \
fahérfealane-marsh

Appealed Aquaculture Site

B 052424

Laghtacallow
=08

~CASTLEMAINE HARBOUR ' = t

Loch_nadTri gCaol

5 ’ P 2 5 ; = Oromgom 5?‘\ f
= - [ { \ Callanaférsy Westy

Callanters)

w4, Y Aquaculture Licences
= fﬂ Appeals Board

e Appealed Aquaculture Site
TO6/342

s 7 < = e 4 5 | A
Wm NN \) I ot | ?j‘%ckwne

K Bk
é\‘r—\(.‘,asmtteco

aglashy Lonart

=%\ 7

Figure 5.1: Location of site TO6/342A in Castlemaine Harbour

! http://www.met.ie/climate/monthly-data.asp?Num=2275
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Figure 5.2: Overview of Castlemaine Harbour Area and Significant Population Centres

5.2 PROPOSED ACTIVITY

The application is for an Aquaculture Licence and accompanying Foreshore License for the bottom
cultivation of mussels. There are three distinct phases to the production of mussels in Castlemaine
Harbour: (1) seed dredging, (2) intertidal nursery and (3) subtidal on-growing and dredge harvesting.
Seed dredging is licensed through fisheries legislation and occurs outside of Castlemaine Harbour.

5.3 RESOURCE USERS

Aquaculture

Containing one of the largest natural mussel beds in Ireland, shellfish cultivation has a long history in
Castlemaine Harbour. Mussels have been exploited in the area since the 1800s and are the
predominant, well established farmed species in Castlemaine Harbour (Figure 5.3). More recently
Pacific Oyster and clam cultivation has commenced in the area (Anon, 2009). The Castlemaine Harbour
Cooperative Society serves as a coordinating and representative body for aquaculture activities in
Castlemaine Harbour. The Society holds the Mussel Fishery Order granted in 1979 for the area allowing
them control of allocation of the grounds for aquaculture over the 250 acre body of water®.

2 http://www.cromane.net/fishing.htm
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At present, there are 50 sites in Castlemaine Harbour that have either existing aquaculture licences
which are due for renewal, are at the application stage, have been recently licenced, or are currently
under review for appeal (see Figure 5.4). The majority of these sites are found on the inner part of
Castlemaine Harbour. Individual licenced sites range in size from 0.44 ha to 45 ha. The total area

covered by the licenced activities is 372.08 ha (Marine Institute, 2011).
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Figure 5.4: Licencing of Sites for Aquaculture Activities
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In 1994, a large proportion of the Castlemaine Harbour area was designated as a shellfish area under
the European Communities (Quality of Shellfish Waters Re%ulations) 2004 (Figure 5.5). Referred to as
the Cromane Shellfish Area, the designated area is 37.6 km* in size (Figure 5.5).

Figure 5.5: Cromane Shellfish Area
Angling

The Dingle Peninsula is a hotspot for shore angling. Angling is largely concentrated in outer Dingle Bay,
however, fishing for flounder, bass and plaice occurs within Castlemaine Harbour®.

Tourism and Recreation

Kerry is a well known international and domestic tourism centre with a varied tourism profile. The
tourism industry draws on the countyds natur al
continued growth (Kerry County Council, 2009) and is an important contributor to the economic activity
of many towns and villages throughout the county.

Glenbeigh is a small village located to the south of Castlemaine Harbour. It is situated in a very scenic
area at an intersection of the Kerry Way walking route with the Ring of Kerry route and consequently is
a busy tourist destination. It is considered a haven for bird watching due to its varied country-side of
marshes, wetlands, estuary, rivers, coastline, mudflats and uplands. Tourism is recognised as one of
the more important employment sectors in the village.

3 http://www.fishinginireland.info/sea/southwest/dingle.htm
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